
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/GA/746/99/CN 

In the complaint between: 

 

Norman Kubayi Complainant 
 

and  

 

Protektor Pension Preservation Fund  Respondent 
 
 
 

INTERIM RULING IN TERMS OF SECTION 30J OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms 

of section 30A (3) of the Pension Funds Act, 24 of 1956 (“the Act”).  The complaint 

relates to whether the complainant is entitled to make cash withdrawal from the 

respondent fund. 

 

2. No hearing was held in this matter. An investigation under my supervision was 

conducted by my Assistant Adjudicator, Cikizwa Nkuhlu.  In handing down this ruling, 

I have relied exclusively on the documentary evidence and written submissions 

gathered during the course of our investigation. I have chosen to hand down an 

interim ruling herein because the Southern Staff Pension Fund, from which the 

Complainant transferred his pension, has not been joined in these proceedings as an 

interested party. 

 

3. The complainant is Norman Kubayi, an adult male, residing in Spruitview, Gauteng 

province. He is unrepresented in this matter. 
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4. The respondent is the Protektor Pension Preservation Fund, a pension fund duly 

registered under the Pension Funds Act of 1956 (“the fund”).  The object of the fund 

is to primarily provide retirement benefits to present and future employees of 

employers registered and participating in the fund. The rules of the fund, in particular 

Rule 6, give a member the right to a withdrawal benefit which shall be “subject to any 

restriction in regard to withdrawals imposed at the time the transfer took place”. 

 

5. The complainant was initially employed by the Southern Life Association and was a 

member of the Southern Staff Pension Fund. During August 1998 he was 

retrenched, and became entitled to an early withdrawal benefit amounting to R273 

867-93 from this fund. The rules of the pension fund gave him two options of dealing 

with his pension: to either cash his whole pension benefit, or to transfer it to a 

preservation fund. He selected the latter option, but before transferring the benefit 

into the preservation fund, he took an amount of R151 403-00 in cash.  

 

6. A few months after investing in the preservation fund, the complainant apparently ran 

into financial difficulties and requested the administrator of the fund, Old Mutual Life 

Assurance (SA) Limited, to “cancel” his pension investment. In response thereto, Old 

Mutual refused, on the basis that the preservation fund allows only one withdrawal, 

and that any prior withdrawal, the cash withdrawal of R151 403-00 in this case, is 

regarded as the once-off withdrawal. 
 
 
7. In response to the complaint, the respondent took the view that the relief sought by 

the complainant was in fact the cancellation of the transfer on the grounds of an 

alleged misrepresentation on the part of the respondent. In fact a proper reading of 

the complaint shows that the complainant wanted to exercise his right of making his 

once-off withdrawal, which he believed “will be from Old Mutual, not Southern”. 
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        He went on to state “nobody explained to me that if I take money from Southern it will 

         be taken as my once off withdrawal”     

 

8. Thus, it is clear that the relief sought by the complainant is not a cancellation of the 

transfer as the respondent seems to believe, but rather he asserts his right to 

exercise his right to a single withdrawal from the preservation fund. 

 

9. As I have held previously, the payment of any withdrawal benefit arising out of a 

pension fund is regulated by the rules of that particular fund. In this case it would be 

governed by Rule 6.1 ,which provides as follows: 

 

“6.1 Right to a withdrawal benefit 

       A member shall, in respect of each and every transfer to the Fund in terms of  

       Rule 3, have the right to receive a withdrawal benefit. Such withdrawal benefit  

       shall be subject to any restriction in regard to withdrawals imposed at the time  

      the transfer took place.”   

 

10. The rule is, however, somewhat vague inasmuch as it does not set out clearly by 

whom the restriction must have been imposed. Normally, though, it would be 

imposed either by the employer or the transferring fund. On the papers before me, I 

have not been furnished with any proof that the transferring fund, or the 

complainant’s employer at the time of the transfer, placed any restriction on the 

withdrawals to be made from the fund. 

 

11.  Even if such a restriction had indeed been placed by the transferring fund, the 

validity or otherwise thereof would depend on whether the rules of that particular 

fund authorized the placing of the said restriction.  
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I have also not been furnished with the rules of the transferring fund, in particular, 

any rule authorizing the placing of a restriction on withdrawal benefits. Thus, until the 

contrary has been proved, I shall assume that no such rule exists. 
 

12.  The closest that I have come to finding some basis that the complainant’s cash 

withdrawal in the sum of R151 403-00 would be regarded as his once-off withdrawal 

is in a document entitled “RECOGNITION OF TRANSFER BETWEEN APPROVED 

FUNDS”. The document seems to have been signed on behalf of the transferring 

fund and the transferee fund. There is no indication therein that the complainant was 

aware of its contents, or had agreed to be bound thereby. Even if the complainant 

had been aware of the contents of the document, and had agreed to be bound 

thereby, if the authority to impose the restriction is not contained in the rules of the 

transferring fund, it has no force and effect.   

 

13. The respondent has also indicated that the complainant’s request to make a 

withdrawal from the preservation fund was refused because “it would have been 

against its rules, regulations and the regulations governing its relationship with the 

SARS.”  

 

14. This brings to mind the question of the legal status of Practice Notes, in particular 

Practice Note RF1/93 (as supplemented), issued by the South African Revenue 

Services to preservation funds, which has been discussed in  previous 

determinations. Although the respondent has not directly referred to, or expressly 

relied on, that particular practice note, it can be regarded as one of the “regulations 

governing its relationship with the SARS”, which the respondent has alluded to in its 

response. 

 

 

 

15. As I have decided previously , the status of such documents in law is  
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uncertain and their effects are limited. They do not themselves bestow    

authority on a transferring fund or participating employer to impose restrictions upon 

the right of a member of a preservation fund to a withdrawal benefit. Such right has 

to be determined with reference to the rules of the transferring fund and the 

transferee fund, and the consequent contractual rights of the parties.  

 

16. Accordingly, I am satisfied that the complainant is entitled to a withdrawal benefit in 

terms of rule 6.1. However, as no hearing has been held, I hesitate to make a final 

ruling on the matter.  Of great importance also is the fact that I have not been 

furnished with the rules of the transferring fund in order to determine whether or not it 

has the authority to impose any restrictions on the withdrawal benefit. It  is only fair, 

therefore, to join the transferring fund as second respondent, and to afford it an 

opportunity to address this tribunal.   Accordingly, it is best to hand down an interim 

ruling and issue a rule nisi allowing the parties a further opportunity to submit further 

arguments and any additional information considered relevant. 

 

17.  The interim order of this tribunal is as follows: 

 

17.1. The transferring fund, Southern Staff Pension Fund, is hereby joined as a 

second respondent to the complaint, in terms of section 30G (d) of the Act. 

 

17.2 The first respondent is directed to serve a copy of the complaint, its              

        response, subsequent submissions, and this order on the second respondent,  

        within 7 days of the date of this order. 

 

       17.3 A rule nisi is hereby issued, in terms of which, the parties are called upon to     

      show cause, if any, on or before the close of business on 30 July 2001, why the   

     following order should not be granted: 
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17.3.1 The complainant is entitled to a single withdrawal from the respondent 

fund in terms of rule 6.1.  

 

 

17.3.2 The first respondent is directed to take all steps necessary to implement 

the complainant’s election in terms of rule 6.1, within 2 weeks of           

receiving notice of the complainant’s election. 

 

 

DATED AT CAPE TOWN THIS 9th DAY OF JULY 2001. 

 

 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	A few months after investing in the preservation 
	John Murphy

